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Ruling on Rap Song, High Court |
FreesParody From Copyright Law

By LINDA GREENHOUSE .
- Speclal 16 The New York Times ’

WASHINGTON, March 7 — The Su. !

. preme Court, carving out a safety zone -
for parody withifi the constraints of

, The .opinion toda » Campbel |
1! Acuff-Rose, No, 92-129}2’, was ngt a x!in:l' | 5
. Victory for 2 Live Crew. Justice Souter '
said the group had to persuade the!
lower courts of two elements essentja] |
‘to the fair uge defense: that it had not |
itaken any more of the original than |
|necessary to make the point of the |
iparody, and that the parody had not |
tharmed the market for the origlnal'J
Song or the potential market for new |
versions that Acuff-Rose may license, |

While joining ¢
ed on a 1989 album, “‘As Clean as They thony Mj. Ken%egioglr,g&n'ajusiggizﬁg-

Wanna Be,” was intended as parody. ‘concurring opinion in which he ex-
Federal- copyrigtit law, today unani-| . The original version, written by Roy Ppressed doubt that 2 Live Crew's son
mously overturned a lower court's, -Orbison and Willlam Dees and copy- Wasa “legitimate parody’” as opposed
‘judgment that ‘the rap group 2 Live | righted by Acuff-Rose Music Inc., was fo a “commercial take-off.”
. Crew had infringed the copyright ,on‘w : fah upb:attale of"a man who SE;S, longs | .
the rock classic “‘Oh, Pretty Woman"’ ;,.0r and eventually captures the atten- | ' “
by recording its own rap version of the |  tion of a woman as she walks down the cm'xpt?' g?;:i?ls gﬁcgl}ljge Cf:iee\cgl gzhthlef
Roy Orbison original. ) . Street. In the 2 Live Crew version, the | from Mad Magazine, the H'arva‘:'d
The Justices ruled that 2 Live Crew | _pretty woman of the first verse be- Lampoon and the political satirist
was entitled tg atrial to show that its | .Comes “big hairy w}z an,’’ “bald head- || Mark Russell. The Capitol Steps, a mu-

bawdy recasting of the 1964 song was a | - €4 Woman” and “tybo timin’ woman.” sical group here that performs topical
“fair use"” of the original, exempt from | -+ INe C;nt‘xrs s opin) gn printed both vier- political parodies, sent the Justlcgs a
a copyright infringement claim. ;.slons, wit USUC? Souter commenting || cagsette tape on which the group per- | .
acop " : ~.0m the rap group’s: “The later words || forms a musical history of parody i
AFedgral appeals court ruled in 1992 ; can be taken a§ a. comment on the America dating to tll?:a Rp )| }l' n"'
that 2 Live Crew’s “blatantly commer- | * naiveté of the original of an earlier day, | Acuff-Rose was sy ported §"°,‘§,‘ on.’ '
cial purpose” in recording its version, . @8 a rejection of its sentiment that briefs, including [hoge from u{e s;;,n}.,'
which the group described as a parody .dgnores the ugliness of street life and writers’ Guild the entertainer Michagl .
of the original, deprived it of all protec- | - the debasement that it signifies.” Jackson, who owns the rights to many |
tion under the copyright law. 'é‘{,h’f«ﬂzc";(s’;a(’fi Fagogi)l'{ngufS:(i)ﬁ fgg;e" of the Beatles’ songs, and the estates cf |
: . said, - - !
What Constitutes ‘Fair Use’? nizable allusion )t,o ;i)ts object througgh1 213&?&2:&;?%2?:&;222?&2% In-’; :
That broad ruling alarmed many ||~ distorted imitation.” He said that be- and Ira Gershwin, - rges
who make a living through parody and || cause parody’s “art lies in the tension L
made the case an important test of the
doctrine of fair use, which is the one

between a known original and its pa-

¢rodic twin,” a parody has to be able to
exception in Federal copyright law to
copyright owners’ exclusive right to

. 4

¥.uUse enough of the original to be recog-
r:n'i'zable to the audienc& ik g
"% .He said that works like paro g
control ‘their works. Under the doc- || s\uhich take the original and el:‘fect);
trine, a portion of a copyrighted work || creative transformation, “lie at the
may-be used without permission “for || - sheart of the fair use doctrine's guaran-
" purpos ch as criticism, comment, fee of breathing space within the con- |
news reporting, teaching, scholarship || I fines of copyright.”
or research.” : “ " Justice Souter stressed that courts
‘There is no explicit mention of par- must make a case-by-case determina-
ody in the law, however. The Supreme || ;mn offwt/)hetheria parod;;, gr %ny otheir
Court had never addressed the issue, [ 9'M 07 porrowing copyrighted materi-
7 . . al, qualifies as fair use.
although lower courts have considered .
numerous song parodies in the context Group Asked Permission
of fair use. One appeals court gave fair. i While the copyright law lists “com-

use protection to a parody. of “When 1
Sunny Gets Blue” called “When Sonny
Sniffs Glue.” Another court deemed a
Mad Magazine parody of Irving Ber-

lin’s “A Pretty Girl Is Like a Melody,"..
titled. “Louella Schwartz Describes

Her Malady,” to be fair use.

Writing for the Court today, Justice

David H. Souter said that “like less
ostensibly humorous forms of criti-
cism,” parody ‘““can provide social ben-
efit by shedding light on an earlier
work, and, in.the process, creating a

new one.” As such, he said, parody was ||

entitled to consideration as fair use on
the game terms as other commentary.

While noting that “we might not as-

sign ‘a ‘high rank”. td the element of |.

parody in the 2 Live Créw song, Justice

Souter accepted the group’s assertion |"

that its song, “Pretty Woman,” includ-

- mercial purpose’’ as one element in the

= fair use -determination, the appeals

court in this case mistakenly treated 2
Live Crew’s profit motive as the only
element, Justice Souter said. Noting
that the concept of fair use comes from
English common law and dates back
centuries, he quoted Samuel Johnson's
admonition that “no man but a block-
head ever wrote, except for money"”’ as
evidence that commercial writing

should not be stripped automatically of 3

fair use protection.

2 Live Crew had requested permis-
sion to record its version of the song,
which Acuff-Rose denied. On its album,
the group gave credit for “Pretty
Woman’' to Roy Orbison, William Dees
and Acuff-Rose., After Acuff-Rose sued
for copyright infringement, the Fed-
eral District Court in Nashville ruled
for 2 Live Crew, a ruling that was
overturned by the United States Court
of Appeals for the Sixth Circuit, in

Cinrinnati

Luther Campbell, of the rap group 2 Live Crew, speaking a
conference in Miami yesterday after the United States Supre
overturned a copyright infringement ruling against the grou;

NYT Moak &, 1994
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DER FILOSOF ANDNDD T
The Philosopher

This humorous song (originally titled Dos gute Kepl) by Velvl Zbarzher (1826(?)-1883) is a satire

upon the alleged miracles performed by the Hassidic rabbis. The song was first heard during the

Haskalah period in Eastern Europe, when satirizing fan
erroneously interpret this song literally,
later parodied during the 1905 revolutionary perio

from him.”

Kum aher, du filosof,

Mit dayn ketsishn moykhl,
Oy, kum aher tsum rebns tish
Un lern zikh do seykhl.

REFRAIN:
Bim-ba-bam. . .

A damfshif hostu oysgetrakht
Un nemst dermit zikh iber;

Der rebe shpreyt zayn tikhl oys
Un shpant dem yam ariber.

An ayznban hostu oysgeklert,
Un meynst du bist a khorets;
Der rebe shpet, der rebe lakht,
Er darf dos oyf kapores.

Tsi veystu den, vos der rebe tut
Beys er zitst bekhides? —

In eyn minut in himl flit

Un pravet dort shalesh sudes.

atic beliefs was in vogue. Many singers today
as one that expresses the wonders of the rabbis. The song was
d to “go to the working man and learn wisdom
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Come here, my philosopher, with your cat's brains; come to the rabbis’ table and

learn real wisdom. You invented a steamboat and take pride in that; but the rabbi spreads .
his kerchief and crosses the water. You dreamed up a dirigible and think you're so clever?
but the rabbi laughs and sneers at you, for he has no need of it. In one minute he can fly
up to heaven and eat his Sabbath meal there.

124
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BONTSHE SHVAYG
v

Here on earth the death of Bontshe Shvayg made no impression.
Try asking who Bontshe was, how he lived, what he died of (Did his
heart give out? Did he drop from exhaustion? Did he break his back
beneath too heavy a load?), and no one can give you an answer. For
all you know, he might have starved to death.

The death of a tram horse would have caused more excitement.
It would have been written up in the papers; hundreds of people
would have flocked to see the carcass, or even the place where it lay.
But that’s only because horses are scarcer than people. Billions of
people!

Bontshe lived and died in silence. Like a shadow he passed

through this world.
. No wine was drunk at Bontshe’s circumcision, no glasses clinked
In 2 toast; no speech to show off his knowledge was given at his bar
mitzva. He lived like a grain of gray sand at the edge of the sea,
beside millions of other grains. No one noticed when the wind
whirled him off and carried him to the far shore.

_ While Bontshe lived, his feet left no tracks in the mud; when he
died, the wind blew away the wooden sign marking his grave. The
gravedigger’s wife found it some distance away and used it to boil
potatoes. Do you think that three days after Bontshe was dead
anyone knew where he lay? There was not even a gravestone for a
future antiquarian to unearth and mouth the name of Bontshe
Shvayg one last time.

A shadow! No mind, no heart, preserved his image. Nothing
(ri(?rrcllained of him at all. Not a trace. Alone he lived and alone he

ied.

Were not humanity so noisy, someone might have heard Bontshe’s
bones as they cracked beneath their burden. Were the world in less
of a hurry, someone might have noticed that Bontshe, a fellow
mgmber of the human race, had in his lifetime two lifeless eyes, a
pair of sinkholes for cheeks, and, even when no weight bent his
back, a head bowed to the ground as if searching for his own grave.

Bontshe Shvayg <147+

Were men as rare as horses, someone would surely have wondered
where he disappeared. to. ’

When Bontshe was brought to the hospital, the corner of the
cellar he had called his home did not remain vacant, because ten
men bid for it at once; when he was taken from the hospital ward
to the morgue, twenty sick paupers were candidates for his bed;
when he was carried out of the morgue, forty men killed in the fall
of a building were carried in. Think of how many others are waiting
to share his plot of earth with him and well may you wonder how
long he will rest there in peace.

He was born in silence. He lived in silence. He died in silence.
And he was buried in a silence greater yet.

But that’s not how it was in the other world. There Bontshe’s
death was an occasion. ‘

A blast of the Messiah’s horn sounded in all seven heavens:
“Bontshe Shvayg has passed away! Bontshe has been summoned to
his Maker!” the most exalted angels with the brightest wings informed
each other in midflight. A joyous din broke out in paradise: “Bontshe
Shvayg—it doesn’t happen every day!” '

Young, silver-booted cherubs with diamond-bright eyes and gold-
filigreed wings ran gaily to greet Bontshe when he came. The
flapping of their wings, the patter of their boots, and the merry
ripple of laughter from their fresh, rosy mouths echoed through
the heavens as far as the mercy seat, where God Himself soon knew
that Bontshe Shvayg was on his way.

At the gates of heaven stood Father Abraham, his right hand
outstretched in cordial welcome and the most radiant of smiles on
his old face.

But what was that sound?

It was two angels wheeling a golden chair into paradise for
Bontshe to sit on.

And what was that flash?

It was a gold crown set with gleaming jewels. All for Bontshe!

“What, before the Heavenly Tribunal has even handed down its
verdict?” marveled the saints, not without envy.

“Ah!” answered the angels. “Everyone knows that’s only a for-
mality. The prosecution doesn’t have a leg to stand on. The whole
business will be over in five minutes. You’re not dealing with just
anyone, you know!”
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Shem and Japheth on the Train

SHOLEM YANKEV ABRAMOVITSH

Exod. 32:18: the
Golden caff.

Jer. 31:15: Rachel
weeping for fier
children.

Ezek. 34:21.

Deut. 4:34.

Gen. 24:43.

Exod. 14:22.

I

It is not the voice of them that flee from a fire, neither is it the voice of them that
run from armed bandits—it is the noise of Jews® who congregate upon the train
station of Ksalon [Foolstown)] that is heard on high.° There, in haste and confusion,
our brethren press on, with bundles of every size and shape in their hands and on
their shoulders; women, too, encumbered with pillows and bolsters and wailing
infants; all jostling one another with side and with shoulder® as they perilously
hoist themselves up the ladder to the third-class compartments, where a fresh
battle will be fought with a mighty and outstretched arm® for places in the con-
gested train. And I, Mendele the Bookseller, burdened with my goods and chattels,
join manfully in the fray: I climb, stoop, and jostle my way through as one of the
crowd. Yet, while we Jews hustle and work ourselves into a state of frenzied
irritability, lest, Heaven forbid, someone should get ahead of us in the crush, and
while we gaze beseechingly upon the railway employees, as if the fact that we are
traveling at all indicates an unrequited act of grace on their part—all this while,
the gentile passengers are strolling up and down the hallway in front of the station
with their luggage and waiting until the bell rings for a second or even a third
time, when they will mount the train at leisure, and each proceed to his appointed
place.

After the hubbub outside, there is a renewed scramble for seats. Some lucky
ones find places straightaway; others trail up and down'in a fruitless quest. A
stout, loquacious female is thrust forward, pushing baskets and bags ahead of her.
She trips over them and falls headlong. Lying there, she looks for all the world
like a goose bought in the market before Passover, after it has been taken home
and the strap untied from its legs. It collapses on the floor with its tail and wings
outspread, gazing up in terror, and gasping for air. Now, another woman appears
in the doorway, clutching her bedding and bits of old clothes, shrilly urging her
children to bustle along behind. This is the woman it has pleased the Lord to
designate® as my traveling companion, together with her husband and her nu-
merous offspring: it is in their compartment that I shall sit, wedged in with the
maximum of discomfort between bundles of household goods and bedding that
mount up on my right and on my left.°
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;A NIGHTAT--THE MOVIES. Or, You Must
* Remémber This. By Robert Coover.
U187

"Schister. $16.95..

F all the post-modernist
writers, Robert Coover is
probably the funniést and

h most malicious;” mixing up
oad social and polifical satire with
udeville turns;- lewd pratfalls and
c r-word plays that make us re-
think both the mechanics of the world
and our relationship to it. The targets
of his manic imagination-are large —
including religion (““The Origin of the
Brunists’’), baseball (““The Universal
"Baseball  Association, J. Henry
Waugh, Prop.”), the Presidency and
anti-Communist fervor (“The Public
Burning’’) — and the methods he em-°
ploys are often equally subversive of
Jlitgrary and philosophical conven-
tions. In ““Pricksongs.and Descants,”
- he rewrote the stories of Joseph and
Mary, Little Red Riding Hood, and
-Hafisel and Gretel. In “Gerald’s
Party,” he refashioned the old-fash-
ioned mystery story, turning its or-
“derly narrative process into a mirror
of fnayhem and fear.

Now, in ‘““A Night at the Movies,”

Mr. Coover does a similar number on
old-time Hollywood films-— a perfect
subject, when you think about it, for
his.'malevolent magic. Not only do
such movies rely upon conventional
(and easily parodied) forms, but in

Books of T .

“he Times

pages. Linden Press/Simon &

doing so, they also tend to reinforce
traditional values — a faith that good
will triumph over evil, order over

7 chaos, as well as a more basic belief

in cause and effect, sense and sensi-
bility. Thus, by inverting such con-
ventions, Mr. Coover is able to make
us question our most fundamental so-

.cial and cultural -preconceptions. As ‘;
‘he once wrote: ‘“The novelist uses

familiar mythic or historical forms to

combat the content of those forms |

and to conduct the reader ... to the
real, away from mystification to
clarification, away from' magic to

- maturity, away from mystery to

revelation. And it is above all to the
need for new modes of perception and
fictional forms able to encompass
them that I, barber’s basin on my
head, address these stories.” ;

Certainly the three full-length “fea-

tures” in this volume (billed ironi- -
‘““‘Adventure!”

cally enough as
“Comedy!” and ‘“Romance!”) do-a
thorough job of destroying all our
fondest expectations, while serving,
at the same time, as wittily observant
exercises in mimicry. In ““Shootout at
Gentry’s Junction,” the Sheriff — “a
tough honest man with clear speech
and powerful hands, fast hands, fair
hands and sure” — sets out to rid his
town of the notorious Mexican bandit
Don Pedo. Though the Sheriff’s a tidy

— and often very funny — compila- -

tion of every good guy-western cliché
(‘‘there was no sun in his eyes, here in
his office, but still he squinted as he
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stared ioward the old screen door” 5
he fails miserably in his showdown

with Don Pedo, who winds up Killing -

all the good guys and making off with
their women. .
. ®

In “Charlie in the House of Rue,”
the rules of comedy are similarly

subverted. In this case, Chaplin’s Lit- ;
tle Tramp — meticulously described

in terms of gestures and idiosyn-
cratic mannerisms — is placed in a
booby-trapped house: of horrors.
Things begin normally. enough —
Charlie looks about, does a Iot of busi-

ness with his hat and cane — but they
quickly escalate into chaos: not only
do objects defy him (as they do in the
original movies), but peopie also be-
gin to act very strangely. By the end
of Mr. Coover’s -little drama, a

woman has hanged herself, another
- woman has sexually assaulted Char-
left .

lie and Charlie himself is
stranded in this surreal world, in
which the reassuring conventions of

- slapstick humor no longer apply.

“Charlie, dabbing still at the old
man’s eyes as though unable to stop
himself, knocks one of the eyeballs
loose,” writes Mr. Coover. “Slowly it
oozes out of its socket, squirts free,
.and slides down his withered cheek,
hanging there by a slippery thread.
Desperately, Charlie tries to push the
eyeball back in place, but it is difficult
even to hang on to it: it keeps popping
and slithering out of his grasp.””

In the final story, “You Must Re-

member This,” violence and sex are .

again used to shatter whatever senti-
mental notions of
idealism the reader might still pos-

" sess. In this rewriting of “Casablan-
ca,”” Mr. Coover turns the reunion

scene between Rick and Ilsa (the one
in which she threatens to shoot, him,
and they end up embracing) into a
dirty adulterous .tumble in which
every shred of romance, nostalgia
and honor is lost in the sulphurous at-
mosphere of sex.

Although each of these segments of

“‘A Night at the Movies’’ is unneces-

sarily repetitious, although each is

somewhat predictable in its willful
Dberversity, they all manage to engage

 the reader’s attention, thanks largely

‘hands, to continue to

innocence and -

to Mr. Coover’s wonderful ear for lan-

guage and his eye for cinematic de-

tail. His impersonations of famous
screen personalities are initially so
convincing that we’re lulled .into be-

lieving the characters we're reading

about are the same ones we’ve come
to know and love on the screen. Con-
sequently, we’re shocked and dis-
mayed when they fail, in Mr. Coover’s
fulfill their
designated roles. : :

The technique of setting up a famil-
iar scenario and then destroying it is
also used in other portions of this vol-
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